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§27 of the South African Constitution: Where to Now?





Human Right to Water

28 July 2010: UN General Assembly votes to declare a human 
right to water: 

ά¢ƘŜ ǊƛƎƘǘ ǘƻ ǎŀŦŜ ŀƴŘ ŎƭŜŀƴ ŘǊƛƴƪƛƴƎ ǿŀǘŜǊ 
and sanitation [is] a human right that is essential 

for the full enjoyment of life and all human 
ǊƛƎƘǘǎΦέ



South Africa Constitution Bill of Rights

§27 Health care, food, water and  social security.-

(1) Everyone has the right to have access to ς
ï(a) health care services, including reproductive health care

ï(b) sufficient food and water; and

ï(c) social security, including, if they are unable to support 
themselves and their dependants, appropriate social 
assistance.

(2) The state must take reasonable legislative and other 
measures, within its available resources, to achieve 
the progressive realisationof each of these rights.



Thesis Statement:
Through a series of remarkable policy documents

and laws, South Africa has formulated a visionary, 

holistic approach to the human right to water ςand

to water security -- for present and future 

ƎŜƴŜǊŀǘƛƻƴǎΦ  ¢Ƙƛǎ ƛǎ ŀ άǳƴƛǉǳŜƭȅ {ƻǳǘƘ

!ŦǊƛŎŀƴέ ŀǇǇǊƻŀŎƘ ǘƻ ǘƘŜ tǳōƭƛŎ ¢Ǌǳǎǘ 5ƻŎǘǊƛƴŜ ǘƘŀǘ

marries equity to ecology to fulfill the human right

to water.  The challenge remains to implement

this vision. 
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water, South Africa
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On the human right to safe, clean 
water, South Africa

ÅDƻǘ ƛǘ ǊƛƎƘǘΧ

Å¢ƘŜƴΣ Ǝƻǘ ƛǘ ǿǊƻƴƎΧ

ÅNow, (maybe) on track to get it right again



Lƴ {ƻǳǘƘ !ŦǊƛŎŀΧ

ÅPost-apartheid, in 1994, 

ï10 million South Africans had no access to safe, 
clean water;

ï20 million lacked basic sanitation
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ÅFew rivers

ÅNo mountain snow pack

ÅLow annual rainfall -- less than world average

Å92% evaporates before reaching river or stream

ÅSeasonal variability

ÅDroughts exacerbated by climate change

ÅApartheid: Human settlements around mineral 
ŘŜǇƻǎƛǘǎ ƻǊ ƛƴ Řƛǎǘŀƴǘ ŦƻǊƳŜǊ άƘƻƳŜƭŀƴŘǎέ
ïmismatch water sources to population centers

ïWater rights linked to land ownership



Water: The Resource Problem

ÅFew rivers

ÅNo mountain snow pack

ÅLow annual rainfall -- less than world average

Å92% evaporates before reaching river or stream

ÅSeasonal variability

ÅDroughts exacerbated by climate change

ÅApartheid: Human settlements around mineral 
ŘŜǇƻǎƛǘǎ ƻǊ ƛƴ Řƛǎǘŀƴǘ ŦƻǊƳŜǊ άƘƻƳŜƭŀƴŘǎέ
ïmismatch water source to population densities

ïWater rights have been linked to land ownership

ÅIrrigated agriculture uses more than half of all water



Water as an Economic Commodity

Å1992 International Conference on Water and the 
9ƴǾƛǊƻƴƳŜƴǘΣ ά5ǳōƭƛƴ tǊƛƴŎƛǇƭŜǎέ ƻƴ ²ŀǘŜǊ {ŜŎǘƻǊ wŜŦƻǊƳΥ

άώm]anagingwater as an economic good is an important way of 
achieving efficient and equitable use, and of encouraging 
ŎƻƴǎŜǊǾŀǘƛƻƴ ŀƴŘ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎΦέ 



Water as an Economic Commodity

ÅInternational Financial Institutions provide 
continued loans contingent on reforms:

ïFiscal austerity

ïReduced spending on public projects and services

ïFree markets and globalization: Access to 
domestic markets by foreign interests

ïPrivatization of state owned businesses



Two Kinds of Rights

ÅInternational Covenant on Civil and Political 
Rights: Immediate realisation: Refrain from 
interfering with individual freedoms



Two Kinds of Rights

ÅInternational Covenant on Civil and Political 
Rights: Immediate realisation: Refrain from 
interfering with individual freedoms

ÅInternational Covenant on Economic Social 
and Cultural Rights: Progressiverealisation: 
Take steps within available resources to 
respect, protect and fulfill the right



South Africa Constitution Bill of Rights

§27 Health care, food, water and  social security.-

(1) Everyone has the right to have access to ς
ï(a) health care services, including reproductive health care

ï(b) sufficient food and water; and

ï(c) social security, including, if they are unable to support 
themselves and their dependants, appropriate social 
assistance.

(2) The state must take reasonable legislative and other 
measures, within its available resources, to achieve 
the progressive realisationof each of these rights.



Three Early Documents on the Right to 
Water

ÅWhite Paper on a National Water Policy for 
South Africa (1997)

ÅNational Environmental Management Act 
(1998)

ÅNational Water Act (1998)



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅPrinciple 1: Water provision will be governed 
by the Public Trust Doctrine
Å In Roman law (on which South African law is based) rivers were seen 

as being resources which belonged to the nation as a wholeand were 
available for common use by all citizens, but which were controlled by 
the state in the public interest.  These principles fitted in well with 
African customary law which saw water as a common good used in 
the interest of the community. ¢ƘŜ ǊŜŎƻƎƴƛǘƛƻƴ ƻŦ DƻǾŜǊƴƳŜƴǘΩǎ ǊƻƭŜ 
as custodian of the ΨǇǳōƭƛŎ ǘǊǳǎǘΩ in managing, protecting and 
ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ǇǊƻǇŜǊ ǳǎŜ ƻŦ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎ Φ Φ Φ ƛǎ ŀ 
central part of the new approach to water management. As such it will 
be the foundation of the new water law. The main idea of the public 
trust is that the national Government has a duty to regulate water 
ǳǎŜ ŦƻǊ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ŀƭƭ {ƻǳǘƘ !ŦǊƛŎŀƴǎΧ (1997 White Paper)



Public Trust Doctrine

Å{ƻƳŜ ƻŦ 9ŀǊǘƘΩǎ ǊƛŎƘŜǎ ǎƘƻǳƭŘ ƴŜǾŜǊ ōŜ 
sequestered for private use; 
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Public Trust Doctrine

Å{ƻƳŜ ƻŦ 9ŀǊǘƘΩǎ ǊƛŎƘŜǎ ǎƘƻǳƭŘ ƴŜǾŜǊ ōŜ 
sequestered for private use;

Å¢ƘŜǎŜ ǊŜǎƻǳǊŎŜǎ Ƴǳǎǘ ǊŜƳŀƛƴ ŦƻǊ ǇǳōƭƛŎΩǎ 
beneficial use;

ÅThese resources must be stewarded 
sustainably by those in power.

ÅThe public has the right to demand its trust 
resources are stewarded sustainably



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅPrinciple 1: Water provision will be governed 
by the Public Trust Doctrine

ÅάǘƘŜ ƛŘŜŀ ƻŦ ǿŀǘŜǊ ŀǎ ŀ ǇǳōƭƛŎ ƎƻƻŘ 
will be redeveloped into a doctrine of 
public trust which is uniquely South 
!ŦǊƛŎŀƴ Φ Φ Φ Φέ



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅPrinciple 2: Water Provision will be governed 
by fair and equitable access, with special 
attention to the needs of the most indigent
Åάduty to regulate water use for the benefit of all 

South Africans, in a way which takes into account 
the nature of water resources and the need to 
make sure that there is fair access to these 
resources. The central part of this is to make sure 
that these scarce resources are beneficially used 
ƛƴ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΦέ (1997 White Paper)



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

Å Principle 3: Water will be allocated both to fulfill basic 
human needs, as well as basic environmental 
requirements
Å άThe national Government is committed to carry out its public trust obligations in a way 

which:
Å guarantees access to sufficient water for basic domestic needs;
Å makes sure that the requirements of the environment are met; (1997 White Paper)

Å Fulfill public trust by maintaining a reserve that 
fulfills human needs and protects aquatic 
ecosystems (1998 National Water Act)

Å ά²ƘŜǊŜ ǘƘŜ ƴŜŜŘǎ ƻŦ ǘƘŜ 9ƴǾƛǊƻƴƳŜƴǘŀƭ wŜǎŜǊǾŜ 
cannot be met because of existing developments, 
provision must be made for active intervention to 
ǇǊƻǘŜŎǘ ǘƘŜ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎΦέ(1997 White Paper on Water 
Policy)



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

Å Principle 4: Reallocation of existing water rights is 
possible
Å άLƴ ŀƭƭƻŎŀǘƛƴƎ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎ ƛƴ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΣ the Government 

cannot be bound by past decisions which may be inappropriate in 
the light of current knowledge or inconsistent with current needs. 
This is particularly so in South Africa where the apartheid past has 
resulted in inefficient and inequitable water use which violates the 
DƻǾŜǊƴƳŜƴǘΩǎ ǇǳōƭƛŎ ǘǊǳǎǘ Řǳǘȅ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǿŀǘŜǊ ƛƴ ǳǎŜŘ 
beneficially in the public interest.The national Government 
will have the power, in its capacity as public trustee, 
ǘƻ ǊŜŎƻƴǎƛŘŜǊ ǇǊŜǾƛƻǳǎ ŀƭƭƻŎŀǘƛƻƴ ŘŜŎƛǎƛƻƴǎΦέ (1997 White 
Paper)



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅtǊƛƴŎƛǇƭŜ рΥ ¢ƘŜ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊ ƛǎƴΩǘ ŀƴ ŀōǎƻƭǳǘŜ 
right that everyone can claim immediately

ÅState will fulfill the right progressively, according to 
its available resources



How will South Africa fulfill its Public Trust Responsibilities 
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ÅPrinciple 6: Water will be limited

Å25 liters/person or 6000 
liters/household/month within 200 
meters of a house (1998 National Water Act, and 

Regulation 3(b)of the Regulations Relating to Compulsory 
National Standards and Measure to Conserve Water 
promulgated in Government Gazette Notice No. R. 509 (GN 
R509 in GG 22355 of 8 June 2001 )



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅPrinciple 7: The government will not provide 
unlimited free water

Åά²ŀǘŜǊ ǳǎŜ chargeswill be used as a means of 
encouraging reduction in waste, and provision is 
made for incentives for effective and efficient 
water use.  Non-payment of water use charges 
will attract penalties, including the possible 
ǊŜǎǘǊƛŎǘƛƻƴ ƻŦ ǎǳǎǇŜƴǎƛƻƴ ƻŦ ǿŀǘŜǊ ǎǳǇǇƭȅΧέ  
(1998 National Water Act)



How will South Africa fulfill its Public Trust Responsibilities 
ŀƴŘ ŦǳƭŦƛƭƭ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘ ǘƻ ǿŀǘŜǊΚ 

ÅPrinciple 8: The government may 
subcontract water delivery to external 
service providers 
Å Empowers local municipalities to enter into service 

delivery agreements with external service providers

Å Obliges municipalities to regulate, monitor, and 
assess the providers.

Å Municipalities remain responsible for providing the 
service (Local Govt. Municipal Systems Act 2000)



1. Water governed by Public Trust Doctrine

2. Fair and equitable access in the public 
interest

3. The Reserve

4. Reallocation of existing rights

5. Progressive fulfillment

6. Limited water

7. Limited freewater

8. Private providers possible w/government 
supervision



/ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ ƻŦ {ƻǳǘƘ !ŦǊƛŎŀΥ о ŎŀǎŜǎ ƻƴ άǇǊƻƎǊŜǎǎƛǾŜ realisationέ ƻŦ 
Economic/Social/Cultural rights



The DƻǾΩǘΦ ƻŦ the Republic of South 
Africa v. Irene Grootboom(2000)



¢ƘŜ DƻǾΩǘΦ ƻŦ ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ƻǳǘƘ 
Africa v. Irene Grootboom(2000)

¶93 
The case shows the desperation of thousands of people 
living in deplorable conditions throughout the country  The 
Constitution obliges the state to act positively to 
ameliorate these conditions.  The obligation is to provide 
access to housing, health care, sufficient food and water 
and social security to those unable to support themselves 
and their dependents.  The state must also foster 
conditions to enable citizens to gain access to land on an 
equitable basis.  Those in need have a corresponding right 
to demand that this be done.



¢ƘŜ DƻǾΩǘΦ ƻŦ ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ƻǳǘƘ 
Africa v. Irene Grootboom(2000)

ϡфп άL ŀƳ ŎƻƴǎŎƛƻǳǎ ǘƘŀǘ ƛǘ ƛǎ ŀƴ ŜȄǘǊŜƳŜƭȅ ŘƛŦŦƛŎǳƭǘ ǘŀǎƪ 
for the state to meet these obligations in the conditions 
that prevail in our country.  This is recognisedby the 
Constitution (§27(2)) which expressly provides that the 
state is not obliged to go beyond available resources 
or to realize these rights immediately.I stress 
however, that despite all these qualifications, these 
are rights, and the Constitution obliges the state to 
give effect to them.  This is an obligation that courts 
ŎŀƴΣ ŀƴŘ ƛƴ ŀǇǇǊƻǇǊƛŀǘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ Ƴǳǎǘ ŜƴŦƻǊŎŜΦέ



¢ƘŜ DƻǾΩǘΦ ƻŦ ǘƘŜ wŜǇǳōƭƛŎ ƻŦ {ƻǳǘƘ 
Africa v. Irene Grootboom(2000)

ÅWords in the Constitution mean what they say

Å9ƴǾƛǊƻƴƳŜƴǘŀƭ ŀƴŘ ŀƴȅ ƻǘƘŜǊ άŜŎƻƴƻƳƛŎΣ 
ǎƻŎƛŀƭΣ ƻǊ ŎǳƭǘǳǊŀƭέ ǊƛƎƘǘǎ ŀǊŜ ǘƻ ōŜ ŦƛƭƭŜŘ 
progressively, according to the means of the 
government

ï.ǳǘ ƛƴ ǘƘƛǎ ŎŀǎŜΣ ƎƻǾŜǊƴƳŜƴǘ ǿŀǎƴΩǘ ŘƻƛƴƎ ŜƴƻǳƎƘ 
to fulfill those rights



Minister of Health v. Treatment Action 
Campaign (2002)

ïMedicine that prevents HIV from being transmitted 
from mother to childnot made more widely available

ïGovernment άǇƻƭƛŎȅ Ŧŀƛƭǎ ǘƻ ƳŜŜǘ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ 
standards because it excludes those who could 
ǊŜŀǎƻƴŀōƭȅ ōŜ ƛƴŎƭǳŘŜŘΧ¢Ƙŀǘ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ǘƘŀǘ 
everyone can immediately claim access to such 
ǘǊŜŀǘƳŜƴǘΧ9ǾŜǊȅ ŜŦŦƻǊǘ ƳǳǎǘΣ ƘƻǿŜǾŜǊΣ ōŜ ƳŀŘŜ ǘƻ Řƻ 
ǎƻ ŀǎ ǎƻƻƴ ŀǎ ǊŜŀǎƻƴŀōƭȅ ǇƻǎǎƛōƭŜΦέ



Draft White Paper on Water Services 
(2002)

άǊƛƎƘǘ ǘƻ ŀ ŦǊŜŜ ōŀǎƛŎ ǿŀǘŜǊ ǎǳǇǇƭȅ ƛǎ ƴƻǘ ŀƴ ŀōǎƻƭǳǘŜ 
right . . . abuse of the right to free basic water can 
result in the restriction and/or disconnection of the 
water supply, provided fair and equitable procedures 
are followed and special arrangements for indigent 
ǇŜǊǎƻƴǎ ŀǊŜ ƳŀŘŜΦέ



Mazibukov. City of Johannesburg 
(2008)

LindiweMazibuko,



Mazibukov. City of Johannesburg

Communal 
tap 
(standpost) 
for drinking 
water in 
Soweto,
South 
Africa



Mazibukov. City of Johannesburg

Pre-paid water 
meter





Mazibukov. City of Johannesburg

A pre-paid electronic key must be inserted into the tap in order for the water to 
flow. 




