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Human Right to Water

28 July 2010: UN General Assembly votes to declare a human
right to water:
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and sanitation [is] a human right that is essentia

for the full enjoyment of life and all human
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South Africa Constitution Bill of Rights

8§27 Health care, food, water and social secunty.

(1) Everyone has the right to have access
I (a) health care services, including reproductive health care
i (b) sufficient food and water and

I (c) social security, including, if they are unable to support
themselves and their dependan&ppropriatesocial
assistance.

(2) The state must take reasonable legislative and other
measuresyvithin its available resourcesto achieve
the progressiverealisation of each of these rights.



Thesis Statement:

hrough a series of remarkable policy documents
and laws, South Africa has formulated a visionary
holistic approach to the human right to waterand
to water security-- for present and future
ASYSNFGA2Yyad ¢CKAA Aa
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marries equity to ecology to fulfill the human right
to water. The challenge remains to implement
this vision.




On the human right to safe, clean
water, South Africa
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On the human right to safe, clean
water, South Africa
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A Now, (maybe) on track to get it right again
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A Postapartheid, in 1994,

I 10 milllon South Africans had no access to safe,
clean water:;

I 20 million lacked basic sanitation
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Water: The Resource Problem

AFewrivers

ANo mountain snow pack

ALow annualrainfall -- less than world average

A92% evaporates before reaching river or stream

A Seasonal variability

ADroughts exacerbated by climatehange

AApartheid: Humansettlements around mineral

RSLIZaAuda 2N AY RAaulylu 7F2

I mismatch water sourceo population densities
I Water rights have been linked to land ownership

Alrrigated agriculture uses more than half of all water



Water as an Economic Commodity

A 1992 International ponference on Water and the
OVOIANRYYSY(US a5dzof Ay t NAYOA

O rjanagingwater as an economic good is an important way of
achieving efficient and equitable use, and of encouraging
O2YyaSNBI 0A2Y YR LINRUSOUAZ2Y



Water as an Economic Commodity

A International Financial Institutions provide
continued loans contingent on reforms:

I Fiscal austerity
I Reduced spending on public projects and services

I Free markets and globalization: Access to
domestic markets by foreign interests

I Privatization of state owned businesses




Two Kinds of Rights

A International Covenant on Civil and Political
Rightsimmediaterealisation Refrain from
interfering with individual freedoms



Two Kinds of Rights

A International Covenant on Civil and Political
Rightsimmediaterealisation Refrain from
interfering with individual freedoms

A International Covenant on Economic Social
and Cultural Right$rogressiveealisation
Take steps within available resources to
respect, protect and fulfill the right



South Africa Constitution Bill of Rights

8§27 Health care, food, water and social secunty.

(1) Everyone has the right to have access
I (a) health care services, including reproductive health care
i (b) sufficient food and water and

I (c) social security, including, if they are unable to support
themselves and their dependan&ppropriatesocial
assistance.

(2) The state must take reasonable legislative and other
measuresyvithin its available resourcesto achieve
the progressiverealisation of each of these rights.



Three Early Documents on the Right t
Water
A White Paper on a National Water Policy for
South Africa (1997)

A National Environmental Management Act
(1998)

A National Water Act (1998)



How will South Africa fulfill its Public Trust Responsibilities
YR Fdzf FAEtf OAGATI SyaoQ

A Principle 1: Water provision will be governed
by the Public Trust Doctrine

A In Roman law (on which South African law is based) rivers were seen
as beingesources which belonged to the nation as a whaled were
available for common use by all citizens, but which vweematrolled by
the state in the public interest.These principles fitted in well with
African customary law which saw water as a common good used in
the interest of the community¢ KS NB O2 3y AUA2Y 27
as custodian of th& LJdzo f AirOnadaNdizapip@cting and
RSOSNNY¥YAYAYI GKS LINRPLISNI dzaS 2F {
central part of the new approach to water management. As such it wil
be thefoundation of the new water law The main idea of the public
trust is that thenational Government has a duty to regulate water
dzaS FT2NJ 0KS 0SySTA497 /FtePadert { 2 dzi
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Public Trust Doctrine

A{2YS 2F 91 NI KQ& NMOK:
sequestered for private use;

At KSaS NBaz2dz2NDSa Ydz i
beneficial use;

A These resources must be stewarded
sustainably by those in power.

A The public has the right to demand its trust
resources are stewarded sustainably



How will South Africa fulfill its Public Trust Responsibilities
FYR FdzZA FAEE OAUGATI SyaqQ

A Principle 1: Water provision will be governed

by the Public
Ad U KS

rust Doctrine
ARSI 2F 461 0GS

will be redeveloped into a doctrine of
public trust which is uniguely South
I TNAOIY & & & dE



How will South Africa fulfill its Public Trust Responsibilities
YR FdzZf FAEE OAUGATI SyaqQ

A Principle 2: Water Provision will be governed
by fair and equitable accessvith special
attention to the needs of the most indigent

A cduty to regulate water use for the benefit of all
South Africansin a way which takes into account
the nature of water resources and the need to
make sure that there i&ir accesdo these
resources. The central part of this is to make sure
that these scarce resources coeneficially used
Ay o U KS  LldzqlO9v WhitePape)s NG a U



How will South Africa fulfill its Public Trust Responsibilities
FYR FdzZA FAEE OAUGATI SyaqQ

A Principle 3: Water will be allocated both to fulfill basic
human needs, as well as basic environmental
requirements

A d&The national Government is committed to carry out its public trust obligations in a way
which:

A guarantees access to sufficient water for basic domestic needs;
A makes sure that the requirements of the environment aret; (1997 WhitePapej)

A Fulfill public trust by maintaining aeservethat
fulfills human needs and protects aquatic
eCOsyStem$1998 NationalWater Act)

A d2 KSNBE (UKS YySSRa 2+ U0KS
cannot be met because of existing developments,

provision must be made for active intervention to

LINR0SOU G(GKS GiboinsdNpdNdbvat2 d:
Policy)



How will South Africa fulfill its Public Trust Responsibilities
FYR FdzZA FAEE OAUGATI SyaqQ

A Principle 4: Reallocation of existing water rights is
possible

A aLy |ff20F0Ay 3 & SN the Government a
cannot be bound by past decisionsnich may be inappropriate in
the light of current knowledge or inconsistent with current needs.
This is particularly so in South Afrwhere the apartheid past has
resulted in inefficient and inequitable water use/hich violates the
D2OJSNYYSyidQa Lzt AO GNHMzA (G Rdzieé

beneficially in the public interesThe national Government
will have the power, In its capacity as public trustee,

12 NBO2Y aARSNJ LJNSQA(@wmlteI f
Paper)



How will South Africa fulfill its Public Trust Responsibilities
YR Fdzf FAEtf OAUAI SyaQ

ANAYOALIE S pY ¢KS NMNIK
right that everyone can claim immediately

AState will fulfill the right progressively, according to
Its available resources



How will South Africa fulfill its Public Trust Responsibilities
YR Fdzf FAEtf OAGATI SyaoQ

A Principle 6: Water will be limited

A 25 liters/person or 6000
liters/household/month within 200

meters of a hOUSQl998 National Water Act, and

Regulation 3(bpf the Regulations Relating to Compulsory
National Standards and Measure to Conserve Water
promulgated in Government Gazette Notice No. R. 509 (Gl
R509 in GG 22355 of 8 June 2001



How will South Africa fulfill its Public Trust Responsibilities
YR FdzZf FAEE OAUGATI SyaqQ

A Principle 7: The government will not provide
unlimited free water

A a2 (S dhargsiviB be used as a means of
encouraging reduction in waste, and provision Is
made for incentives for effective and efficient
water use. Nowpayment of water use charges
will attract penalties, including the possible
NEAUNAOQUAZ2Y 2F &adzZELISY a
(1998 National Water Act)



How will South Africa fulfill its Public Trust Responsibilities
FYR FdzZA FAEE OAUGATI SyaqQ

A Principle 8: The government may
subcontract water delivery to external
service providers

A Empowers local municipalities to enter into service
delivery agreements witexternal service providers

A Obliges municipalities tregulate, monitor, and
assess the providers.

A Municipalities remain responsible for providing the
service(Local Govt. Municipal Systems Act 2000)
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. Water governed by Public Trust Doctrine
. Fair and equitable access in the public

Interest

. The Reserve

Reallocation of existing rights
Progressive fulfillment
Limited water

. Limitedfree water
. Private providers possiblg/government

supervision



| 2yaiaAidadziAzylt [/ 2dzNI 27T {reatigatirg | F N
Economic/Social/Cultural rights




TheD 2 @ QthiedRepific of South
Africa v. IreneGrootboom 2000)
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Africa v. lrenésrootboom(2000)

1193

The case shows the desperation of thousands of people
living in deplorable conditions throughout the countiiyhe
Constitution obliges the state to act positively to
ameliorate these conditions. The obligation is to provide
access to housing, health care, sufficient food and water
and social security to those unable to support themselves
and their dependents.The state must also foster
conditions to enable citizens to gain access to land on an
equitable basis.Those in need have a corresponding right
to demand that this be done.
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Africa v. lrenésrootboom(2000)
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for the state to meet these obligations in the conditions
that prevail in our country. Thisnecogniseddy the
Constitution §27(2)) which expressly providésat the
state Is not obliged to go beyond available resources
or to realize these rights immediatelyl stress

however, that despite all these qualifications, these

are rights, and the Constitution obliges the state to
give effect to them. This is an obligation that courts
OFYyS FTYR AY | LIWINZLINAEFGS
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Africa v. lrenésrootboom(2000)

A Words in the Constitution mean what they say
AQYVOANRBYYSYuUlrf |yR | Y&
A20AFf X 2NJ Odzf (dzNJ f ¢
progressively, according to the means of the

government
i.dzi AYy O0KAA OFasSsz 3I20S|
to fulfill those rights



Minister of Health v. Treatment Action
Campaign (2002)

I Medicine thatprevents HIV from being transmitted
from mother to childnot made more widely available

i Governmentx LJ2f AOé FlAfa (G2 Y
standards because it excludes those who could
NBI a2yl ofé 0S AyOf dRSRXC¢I
everyone can immediately claim access to such
UNBFO0YSYUX9QOSNE STF2NIU Y
az la az22y |a NBlFazyl of é



Draft White Paper on Water Services

(2002)
GNAIKG G2 | FTNBS o6lairo gl
right . . . abuse of the right to free basic water can
result in the restriction and/or disconnection of the
water supply, provided fair and equitable procedures

are followed and special arrangements for indigent
LISNE2Ya I NB YI RS o€



Mazibukov. City ofJohannesburg
(2008)
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Mazibukov. City ofJohannesburg

Communal
tap
(standpos)
for drinking
water in
Soweto,
South
Africa




Mazibukov. City ofJohannesburg

Prepaid water
meter







Mazibukov. City ofJohannesburg

A prepaid electronic key must be inserted into the tap in order for the water to
flow.






