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Key research questions:

(a) Are contractual arrangements pursued by vulture funds
for the purchase of distressed debt of debtor nations
permissible under international law?

(b) What is the position of customary international law,
conventional international law and State practice on this
matter?



Infroduction

o Vulture funds are companies that buy up the
debt of poor nations cheaply when it is about to
be written off, then sue for the full value of the
debt plus interest.

o Rocco Puopolo, Executive Director of Africa Faith
& Justice Network observes that:
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“Vulture funds, often called ‘Distressed Debt Funds’ are
predatory hedge funds that siphon off newly freed
resources from poor-country debt cancellation efforts.

They do this by buying up a poor country’s debt in default
for pennies on the dollar and then engaging courts in U.S.,
Britain and beyond to sue for the full amount of the debt
plus exorbitant interest rates and court fees.

Instead of this newly freed up money in a poor country
going to poverty alleviation projects like building schools
and treating HIVV/AIDS, it goes into the bank accounts of
these greedy vultures.”

- Africa Faith and Justice Network



o Today, there are many concerns that Vulture Funds
are wiping out the benefits which international delbf
relief was supposed to bring to poor countries.

o A vulture fund will also buy securities In distressed
Investments, such as high-yield bonds in or near
default, or equities that are in or near bankruptcy.
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o Even highly leveraged firms may be targeted by vulture
funds if there is a chance that the owners will not be able
to make all required debt payments.

o Vulture funds often target underdeveloped and highly
indebted poor countries.

o The goal of a vulture fund is high returns at bargain prices.

o Some people have looked down upon hedge funds that
operate like vulture funds, which have preyed on the
cheap debt of struggling companies and forced these
companies to pay it back, plus interest.
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o The name ‘vulture fund’ is a metaphor comparing
these investors to vultures patiently circling,
waiting to help themselves to the remains of @
rapidly weakening enfity, or, in the case of
sovereign debt, debtor couniry.

oSome market practitioners prefer to refer to
vulture funds as distressed debt or special
situations funds.

o Sovereign debt collection was rare unfil the 1950s
when sovereign immunity of government issuers
WQas restricted.
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o The frend of sovereign debt collection developed due o
the long history of sovereigns defaulting on commercial
credit with impunity.

o Accordingly sovereign debt collection actions began in
the 1950s. One example was the freezing of Brazil's gold
reserves held by the Federal Reserve.

o [nvestment in sovereign debt with the intfent to recover
was also restricted due to the laws of champerty and
maintenance and by the fact that most sovereign debt
was syndicated.
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Let us take a historical context of the common law position on the
issue of purchase of distressed debt.

At common Ilaw, maintenance was the intermeddling of an
uninterested party to encourage a lawsuit. It was seen as ‘taking in
hand, a bearing up or upholding of quarrels or sides, to the
disturbance of the common right.’

Champerty was the maintenance of a person in a lawsuit on condition
that the subject-matter of the action was to be shared with the
maintainer. Among laypersons, this was known as ‘buying info
someone else's lawsuit.’

Many jurisdictions have now abolished the criminal and tortious
aspects of maintenance and champerty, though the principle of
voiding contracts based on public policy remains.
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o At common law, maintenance and champerty were both
crimes and torts, as was barratry, the bringing of vexatious
litigation.

o This is generally no longer so as during the nineteenth
century, the development of legal ethics tended to obviate
the risks to the public.

o Under the doctrine of champerty, it was illegal in England
and the United States to purchase a debt with the sole
intent of litigating if.

o A distinction was made that if the debt was purchased to
effect a recovery or facilitate investment, the doctrine was
not a bar.
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 The rules of champerty were infended to prevent abuses of justice by
corrupt nobles and royal officials who associated themselves with
fraudulent and vexatious claims, strengthening the credibility of the
claims in return for a share of the profits.

« Today, there is a fear that a third-party can manipulate the litigation
process and, as Lord Denning put it, “be tempted, for his own personal
gain, to inflame the damages, to supress evidence, or even to suborn
withesses” (Re Trepca Mines (No 2) [1963] Ch 199).
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o As noted earlier, most common law jurisdictions have now
eliminated the doctrine of champerty as archaic.

o Similarly, sovereign debt owed to commercial creditors in
the late 1980s was principally held by bank syndicates. This
was the result of the petrodollar crisis of the 1970s when oll
earnings were recycled into bank loans.

o The syndication of debt among banks made recovery
impractical as a fund intending to litigate had to buy out
the entire syndicate of holders or risk having the proceeds
of litigation attached pursuant to sharing clauses in the loan
agreements.
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o As the 1980s progressed, debt rescheduling efforts in Latin
America created many new and easily fraded instruments
such as Brady bonds that brought new players into the market
including banks and hedge funds.

o The original creditors then wrote down their positions and sold
the debft into the secondary market, a market consisting of
banks and investment funds focused on buying at discounts to
achieve above market returns on their investment.
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o |In this process, much debt was repurchased and converted into
local currency by the sovereign couniry issuers in official debt
conversion programs designed fo attract investment and in
severely indebted countries through some externally funded

buy-backs.
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The case of Zambia’'s experience with vulture funds

o In 2006, Zambia was forced to pay a Vulture Fund $15
million, over 60% of Zambia's debt cancellation savings that
year. How did this happen?

o In 1979, the Romanian Government lent Zambia $15 million
to buy Romanian fractors.

o Zambia was unable to keep up the payments, and in 1999
Egmonia and Zambia negoftiated to liquidate the debt for
m.
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o But before the deal could be finalized, Donegal International,
which is part owned by US-based Delbt Advisory International
stepped In and bought the debt from Romania for $3.3m.

o Thereafter, Donegal Internafional sued Zambia, in the British
courts, for $65 million, eventually winning $15 million in 2007,
despite the judge expressing deep concern about the
dishonesty involved in the case.

o Debt Advisory International founder Michael Sheehan was
confronted by the BBC's Newsnight programme before the

court ruling, but said only: “No comment. I'm in litigation. It's not
my debt.”

Source: < >
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http://news.bbc.co.uk/2/hi/business/6365433.stm

°*|In 2002, Gordon Brown told the United Nations that the
vulture funds were perverse and immoral:

"We particularly condemn the perversity where vulture funds
purchase debt at a reduced price and make a profit from
suing the debtor country to recover the full amount owed - @
morally outrageous outcome.”

» Jubilee Debt campaigner Caroline Pearce said that vulture
funds "made a mockery" of the work done by governments to
write off the debfts of the poorest - a key theme of 2005's Live8
concert.

6/24/2025
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 "Profiteering doesn't get any more cynical than this,” Ms
Pearce said.

« "Zambia has been planning to spend the money released from
debt cancellation on much-needed nurses, teachers and
infrastructure.

« "This is what debt cancellation is infended for, not to line the
pockets of businessmen based in rich countries.”

6/24/2025
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The case of DRC’s experience with vulture funds

o DRC (formerly Zaire) began receiving debt relief from the World
Bank and IMF as part of the Highly Indebted Poor Country
(HIPC) Initiative in 2003 and continues to work to meet the
conditions for full cancellation.

o Now, a lawsuit brought by FG Hemisphere, a known Vulture
Fund, threatens to swoop in to profit off of this critical debft relief
at the expense of the impoverished people of the DRC.

Source:
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http://sndden.wordpress.com/2009/09/16/vulture-funds-swoop-in-on-congo/

o In 1980, the brutal and corrupt Mobutu dictatorship fook out a
$30 milion loan with the Sargjevo-based company
ENERGOINVEST to supposedly construct a hydroelectric facility
and an electric power line.

o The debt remained in default for more than 20 years. After the
DRC qualified for debt relief, FG Hemisphere bought
ENERGOINVEST's claim for an undisclosed amount.

o FG Hemisphere pursued the claim in the Washington, DC court
system, suing the DRC for $105 million — more than three times
the original price of the debt. As partial payment, FG
Hemisphere tried to seize the DRC's embassy properties in DC.
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o The Washington DC courts rejected this claim, but ordered the
DRC to document all of its assets outside the country. The DRC
falled to locate all of the documents, arguing that the court’s
demands were overly broad and burdensome, and now faces
the threat of fines of an additional $4 million per year.

Source:
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http://www.jubileeusa.org/fileadmin/user_upload/Resources/Newsletter/TOPRINTFall09Newsletter.pdf

Key takeaways

o (a) Contractual arrangements pursued by vulture funds for the
purchase of distressed debt of debtor nations are not proscribed
by international law, though one could raise the argument that
contracts against public policy do offend the law.

o (b) State practice on the matter differs across States.

o (c) There is hardly any evidence of conventional international law
to regulate the practice of vulture funds profiting from the
purchase of distressed debt of a debtor State
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Critical issues to reflect on

(a) Is there a legal basis for striking down contractual agreements
entered into by vulture funds to pursue the entire full debt (plus
interest) owed by a highly indebted poor country?

(b) Do financial claims made by vulture funds take precedence
over multi-lateral debt relief initiativese

(c) Should a developing country apply the savings it makes from a

multi-lateral debt relief initiative to servicing the debt owed to @
vulture fund?
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(d) Can’t these saving finance social services to improve
the lives of the local population after debt reliefe Or,
should we just focus on meeting the demands of vulture
funds?

(e) What about the doctrines freedom of contract and
sanctity of contract, including those of sufficiency of
consideratione What wrong is there in the deals struck
by vulture funds?

(f) Or, is this just a moral argument devoid of any legadl
basis?

6/24/2025
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Concluding remarks

o Around the world, people have protested Vulture Funds’s
role in preying on the world's poorest.

o Recently, the UK became the first-ever government to
establish a law protecting poor countries against Vulture
Funds profiteering off of debf relief resources.

o The UK law, the Debt Relief (Developing Countries) Act
2010, bans vulture funds from pursuing in the UK courts the
world’s poorest countries for debts.

6/24/2025
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* But then, section 9 of this UK law provides for a short duration
of the stafute:

“(1) This Act expires at the end of the period of one year beginning with
commencement; but this is subject to subsections (2) and (3).

(2) The Treasury may by order provide that this Act (instead of expiring aft
the time it would otherwise expire) expires at the end of the period of
one year from that time.

(3) The Treasury may by order provide that this Act has permanent effect.

(4) An order under this section is fo be made by statutory instrument.

(5) An order under this section may be made only if a draft of the
statutory instrument containing it has been laid before, and approved
by a resolution of, each House of Parliament.”

- In the US House of Representatives, the Stop VULTURE Funds
Act (HR 2932), which has still not been passed, would limit the
profits that a Vulture could make, reducing the incentive to
sue.
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