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Separation of powers

State power is separated into three arms:

The legislature (parliament, provincial legislatures and local councils)
MAKES the laws and monitors the executive;

The executive (president, deputy-president and ministers) makes policy,
proposes laws and IMPLEMENTS laws passed by the legislature

The judiciary tries cases and administers justice - WATCHDOG




The Constitutional Court recently held in O’Brien v Minister of Defence
and Military Veterans and Others 2025 (2) SA613 (CC) —

‘Judicial independence is foundational to, and indispensable for the
rule of law as guaranteed under s 1(c) of the Constitution. The principle of
judicial independence is fundamental to the ethos of the Constitution, and

IS not subject to any limitation.’

As legal scholars, we need to understand the manner in which these two
concepts are intertwined to recognise that they are inseparable and
foundational to one another.




RULE OF LAW

« Section 1(c) of the Constitution
* Impossible to define exhaustively

e De Gaetano — ‘neither a rule nor a
law’

 Foundational value

 Four foundational principles
« Relevant evidence
* Due process

* Transparency



Broadly speaking the rule of law requires that legal rules be publicly known,
consistently enforced and even-handedly applied.

In the simplest terms, the rule of law means that everyone must follow the
law, no matter who they are and regardless of their status. The law is like a
referee in a game,; it applies the same rules to everyone. Everyone must be
afforded the opportunity to participate in the game. The rules must be clear
and fair.



The fourth principle, fundamental to
the rule of law, focuses on the
referee. There must be judicial
independence from forces that
would distort the law’s application in
violation of the first three principles.
Judicial independence comprises
two dimensions the Institutional
Independence of the Judiciary
AND the Adjudicative
Independence of Individual
Judges.




When we say that the independence must be institutional, we mean that the
Judicial branch itself must be structurally and actually independent of outside
influence.

* For example - We read on the webpage of Judges Matter-

« ‘As the institution tasked with upholding the Constitution of South Africa and
protecting human rights and the rule of law, the judiciary should stand as a
pillar of stability.

* Instead, it is buckling under the weight of dilapidated court infrastructure,
chronic underfunding, and a lack of independence over key parts of
administration such as security and IT. These conditions are precipitating a
crisis in the judiciary.’

* Light in the tunnel


https://www.judgesmatter.co.za/opinions/the-judiciary-in-2025/
https://www.judgesmatter.co.za/opinions/the-judiciary-in-2025/

'—ULL JUDICIAL INDEPENDENCE

1. Judicial governance and court administration will be placed under the authority
of the judiciary itself.

2. The administration of the lower courts (including the Magistrates' Commission)
will also be transferred to the Office of the Chief Justice.

3. The Chief Justice will become the executive authority of the Office of the Chief
Justice.

4. The Secretary General will be the entire judiciary’s accounting authority.

5. The Office of the Chief Justice will be ‘re-established outside the public service’
and ‘capacitated to appoint its staff in line with its own prescripts, (creating a)
human resource framework tailored to judicial operations and (the) principles of
iIndependence’.



* The idea of adjudicative independence of
individual judges links judicial
independence to individual judges and
magistrates. A particular judge must not be
pressured to apply the law other than (i)
according to its terms, (ii) based on the
evidence; (iii) after all concerned are fairly
heard.

* NO independence from criticism

» Judicial independence does not indemnify
judges from accountability

« Judicial independence DEMANDS of judges
to....



 Judicial independence can be described as
being undemocratic. Judges are not elected
by popular vote. They swear fealty, not to
any constituents, but to the Constitution and
the law. Section 174(8) of the Constitution
provides that before judicial officers begin to
perform their functions, they must take an
oath, or affirm, in accordance with
paragraph 6(1) of Schedule 2, that they

« “will uphold and protect the Constitution and
the human rights entrenched in it, and will
administer justice to all persons alike without
fear, favour or prejudice, in accordance with
the Constitution and the law.”



While judicial independence shields the
judiciary from the popular view, it is essential to
the country’'s hard-earned democracy. It
protects the public from autocrats who would
overbear, and minorities’ legal rights from
overreaching the majority. Judicial
iIndependence plays a crucial role in preserving
democracy and holding the government
accountable.

SAFEGUARDS:
Security of tenure
Financial Independence

Continued Legal Education



174 Appointment of judicial officers

« Section 174(1) and (2) prescribes the
criteria for judicial appointments and the
JSC also has guidelines for judicial
appointments. The criteria for judicial
selection are as follows:

* |s the candidate an appropriately qualified
person?

* |s the candidate a fit and proper person?

* Would the candidate’s appointment help to
reflect the racial and gender composition of
South Africa?

« Would the candidate be independent?

Democratic Alliance v Hlophe and Others



CONCLUSION

* [t is in the interest of every South African
citizen that the rule of law prevails.
Judicial independence is indispensable
to breathing life into this founding
constitutional value.

| thank you for your time.

When you ask questions please keep in
mind | cannot express a view on current
affairs or comment on existing judgments
or matters that are before the court ©
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